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PURPCSE

The purpose of this directive is to advise you of changes in
Departnment regulation and policy on the use of race, col or, or
national origin as a consideration in foster care and adoptive
pl acements and in the recruitnment of foster and adoptive parents.
These changes are in conpliance with the provisions of the federal
Mul tiethnic Placement Act of 1994 (MEPA), and the Cvil Rights Act
of 1964 (Title V).

BACKGROUND

MEPA was signed into | aw on October 20, 1994. It is intended to
prevent the denial of the opportunity for a person to becone an
adopti ve par ent or a foster parent, and the delay or denia
of placenment of a child or discriminate in the selection of a
foster or adoptive placenent solely on the basis of race, color, or
national origin. In addition, MEPA is intended to decrease the
length of tinme children wait to be adopted and to facilitate the
identification and recruitnment of foster and adoptive parents to
ensure that fanilies are available for <children in need of
pl acement .

MEPA is Congress's response to findings which indicate that there
are "over 20 thousand children" in foster care waiting to be
adopted with an average wait of 2 years and 8 nonths, and that it
takes substantially longer for mnority children to be adopted.
Congress found that in addition to such barriers to adoption as
| engt hy term nation processes, lack of financial resources,
excessi ve casel oads, and difficulty in recruiting foster and
adoptive famlies, the explicit or inplicit use of race, color or
national origin as the primary consideration for foster and
adoptive placenents, has increased the difficulty of finding
qualified honmes for waiting chil dren. Thr ough the non-
discrimnation and recruitnment provisions of MEPA, Congress expects
to substantially reduce unnecessary delays in the placenment of
wai ting children and increase the nunber of children, particularly
African- Areri can and Hi spanic children, who are adopted annually.

In April of 1995, the Administration for Children and Fanilies
(ACF) and the Ofice for Cvil R ghts (OCCR) of the Departnent of
Heal th and Hunan Services (DHHS) issued guidelines to assist States
and agencies in voluntarily conplying with the provisions of MEPA
and Title VI of the Cvil Rights Act of 1964. Also, DHHS conducted
a review of the applicable adoption and foster care statutes,
regul ations and policies of all the States that receive federa

funds in order to identify any policies and practices which in the
opi nion of DHHS, were not consistent with the provisions of MEPA
In a letter dated June 20, 1995, the Departnent was inforned by
DHHS that in their opinion, Departnent regulation | 8NYCRR 421. 18(c)
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whi ch required authorized agencies to "make an effort to place each
child in a honme as simlar to and conpatible wth his or her
ethnic, racial, religious, and cultural background as possible",
inplied a preference for sanme race placenents and was inconsistent
with the requirenents of MEPA The Departnent agreed to anend the
regul ation and to review all other pertinent policies and practices
including those of any authorized agencies to ensure conpliance
with the provisions of MEPA by Cctober 21, 1995 which is the
effective date of the | aw The Departnent anended these and ot her
regul ations, as discussed in the section on Regul atory Changes on
page 4 of this directive.

PROGRAM | MPLI CATI ONS

Provi si ons of NMEPA

MEPA prohibits any adoption or foster care agency that receives
federal funds, fromdiscrimnating in the placenment of a child for
adoption or foster care based on the race, <color, or nationa
origin of the <child or of the foster or adoptive parents.
Specifically, federal law requires that an agency, or entity, that
recei ves federal assistance and is involved in adoption or foster
care placenents may not:

(1) deny to any person the opportunity to becone an adoptive or a
foster parent, solely on the basis of race, color, or nationa
origin of the adoptive or foster parent, or the child involved; or

(2) delay or deny the placenment of a child for adoption or into
foster care, or otherwise discrimnate in nmaking a placenent
deci sion, solely on the basis of the race, color or national origin
of the adoptive or foster parents or the child involved;

As used in MEPA, "placenent decision" neans the decision to place,
or to delay or deny the placenent of, a childina foster or an
adoptive home and includes the decision by the agency or entity
involved to seek the termnation of birth parent rights or to
otherwi se nake a child legally avail able for adoptive placenent.

This nmeans that all States and agencies required to conply with the
provi sions of MEPA, cannot have a stated or unstated policy that
requires race, color or national origin to be the primary condition
or determning factor when deciding on the best foster or adoptive
hone for a child, or when accepting or rejecting an applicant
interested in becomng a foster or adoptive parent.

The provisions of MEPA do allow agencies when deciding if a
pl acement is in the best interests of a child, to consider "the
child' s cultural, ethnic, and racial background and the capacity of
the prospective foster or adoptive parents to neet the needs of a
child of this background as one of a nunber of factors used to
determne best interests of a child (42 U S.C 5115a (a) (2)).
However, it is inportant to note that race, color or nationa
origin must be considered on a case by case basis only when the
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agency determ nes that the facts of the particular case warrant it.
Furthernore, race, color or national origin nmust be considered in
conjunction with other factors relevant to the child' s best
interest and are not to be wused in a manner that delays the
pl acenment deci sion.

MEPA al so requires agencies that receive federal funds and provide

foster or adoptive services, to actively recruit foster and
adoptive parents who reflect the ethnic and racial diversity of the
children in need of foster and adoptive hones. Al ong with other
net hods of recruitnent, MEPA allows targeted recruitnent to
increase the pool of mnority fanmlies. However, targeted
recruitnment prograns nust be open to all famlies regardless of
race, color or national origin. An agency recruitment effort nust
generate in sufficient nunbers, foster and adoptive parents who can
neet the needs of the waiting children. Targeted recruitnent for

i ndi vidual children based on race, color or national origin is not
al | owed by MEPA.

Implications for NYS Foster and Adoptive Placenent Policies and
St andar ds

Regul at ory Changes

In conpliance with the provisions of MEPA, 42 U S.C 5115a, the
provisions in Departnent regulation 18NYCRR 421.18 (c) which
required an effort be made to place each child in a hone as simlar
to and conpatible wth his or her ethnic, racial, and cultura
background were repeal ed. The provisions related to placenents
conpatible with the child' s religi ous background were retained.

Al so, paragraph (2) of subdivision (d) of section 421.18 was
amended to read as follows:

(2) consideration of the physical and enotional needs of the
child in relation to the characteristics, capaciti es,
strengt hs and weakness of the adoptive parent(s). Wen naking
pl acenent deci sions, an authorized agency mmy consider the
cul tural, ethnic or racial background of the child and the
capacity of the adoptive parent to neet the needs of the child
with such a background as one of a nunber of factors used to
determ ne best interests. Race, color or natural origin of
the child or the adoptive parent may be considered only where
it can be denponstrated to relate to the specific needs of an
i ndi vidual child. (enphasis added)

It is inmportant to note that this language is simlar to the
| anguage used in the federal statute and gives authorized agencies

the option of considering cultural, ethnic or racial background in
determining if a particular placenment is in the best interests of a
child. [If an agency uses this option, it nust do so in conjunction
with other factors. Race, color or national origin cannot be the

determning factor for choosing a particular placenent.
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In addition, 18NYCRR 430. 11 (c) (2) (iv) relating to the pl acenent
of a child in foster care was repeal ed. This regulation previously
st at ed:

(iv) if the setting is a foster famly honme or agency
boardi ng hone, show in the first uniformcase record form
required after the placement of the <child in the current
setting that the child is placed under the supervision of a
person or persons of the same racial or ethnic background as
that of the child, or show the reasons why such placenment was
not practicable or in the best interests of the child. (See
section |V Required Action: Elimnation of Docurmentation).

Not e: The regul atory amendnments were effective on COctober 18, 1995.

Depart nent Publications and Training Projects

Depart ment publication 90 LCM - 11, which previously outlined the
Departnment's position on sane race or transracial placenent, has

been cancel | ed. This admi nistrative directive will serve as the
Departnment's official release on the use of race and ethnicity in
foster and adoptive placenent decisions. Al so, Chapter VII,

Section C (ADOPTI ON STUDY), (2)(j) of the Adoption Services Program
Manual , which also outlined the Departnment’'s policy on religion and
race in adoptive placenent decisions, is being amended to reflect
the change in the Departnent's policy in conpliance with MEPA

There are a nunber of foster/adoption training curricula and
techni cal assistance projects which incorporated training based on
the Departnent's policy of first preference for sane race/ethnic

pl acenment s. The Departnent has notified contractors of the
provi sions of MEPA and the changes in the Departnent's regulations
on sane race placenents. Training curricula/projects will be

anended as soon as possible to reflect the changes in the
Departnment's policy to conply with the provisions of MEPA.

St andards For Foster Care and Adoption Pl acenents

Appropri ateness of placenent - Wth the exception of subparagraph
(iv) of paragraph (2) of section 430.11, which was repealed in
response to MEPA, Departnment standards for appropriateness of
pl acement and continuity of care as outlined in section 430.11 of
Department regul ations still apply. Therefore, whenever possible,
workers are expected to consider all the factors relevant to the
needs of the child, and attenpt to place a child in a foster care
setting which allows the child to retain contact with persons,
groups and institutions with which the child was involved when
residing with his or her parents. Not e: Conpl i ance with these
standards nmay result in sanme race placenents, and race/ethnicity
nmay be anobng the factors considered if the case warrants it, as
long as it is not the primary or determning factor for placenent.
The best interests of the child are usually served by mninzing
the adjustnments the child has to make to the hone.
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As required in regul ation, docunentation in the Uniform Case Record
(UCR) after the child's placenent nust denonstrate that the «child
has been placed in a setting which allows himor her to maintain
ties to his or her previous school, neighborhood, peers and famly
nenbers, or show why such a placenent was not possible or not in
the best interests of the child. If race was one of the factors
which the worker considered, the narrative nust clearly confirm
that it was not the sole factor or the determning factor in
deci ding where to place a child.

The appropriateness of placenment and the physical and enptiona
needs of a child also apply when deciding on the adoptive pl acenent
best suited to neet the needs of a particular child. This may be
particularly inportant to the older child freed for adopti on who
has been in foster care for several vyears and namintains sone
connection with hi s/ her birth famly and other relatives.
Dependi ng on the child' s age and capacity to understand, he or she
may deci de on what type of adoptive parent(s)/honme they would |i ke,
including the race, color or national origin of the adoptive
parents. However, the MEPA guidelines warn agai nst the tendency to
general i ze about such cases. It is inmportant to note the
expl anation provided by the guidelines for such situations:

"For children who have lived in one racial, ethnic, or
cultural community, the agency nmay assess the child's ability
to nake the transition to another comunity. A child nmay have

a strong sense of identity with a particular racial, et hni c,
or cultural community that should not be disrupted. This is
not a universally applicable consideration. For instance, it
is doubtful that infants or young children wll have

devel oped such needs. Utinmately, however, the determ nation
must be individualized."

Departnment policy has been and continues to be that all qualified
applicants should be given an equal opportunity to adopt .
Consequently, Departnent regulation, 18 NYCRR Section 421.16 (j),
states that "race, ethnic group, and religion shall not be a basis

for rejecting an adoption applicant.” This neans that an agency
may not deny an application to becone an adoptive parent because of
race, ethnic origin or religion of the applicant. However, as
stated in the Adoption Services Mnual, it is inportant to

recogni ze that famlies are different. Maturity, self-sufficiency,
ability to parent, and availability of support systens are the
critical assessnments in identifying parents' appropriateness for
specific children. It is in the process of conducting hone
study/ assessnent of parents that Departnment regulation 18NYCRR
Section 421.18 (d)(2), as anended, is applicable. It provides that

in making adoptive placenment decisions, the capacity of the
adoptive parent to neet the needs of a child of a particular
cultural, ethnic or racial background may be considered. The

guidelines are clear that an agency/worker nust not presune from
the race or ethnicity of the prospective parents that those parents
would be wunable to maintain the child s ties to another racial,
ethnic, or cultural conmunity.
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Statutory placenent requirenments not inpacted by MEPA' s

Rel i gi on: The requirenments for MEPA did not include any
prohi bition agai nst naking a placenent based on a child's or the
foster or adoptive parents' religious background. Aut hori zed
agenci es nust continue to conply with the provisions of Section
373(3) of +the Social Services Law which requires that: "In
appoi nting guardians of children, and in granting orders of
adoption of children, the court shall, when practicable, appoint as

such guardi ans, and gi ve custody through adoption, only to a person
or persons of the same religious faith as that of the child."

I ndian Children: The provisions of MEPA expressly do not extend to
foster and adoptive placenents covered by the federal Indian Child
Wel fare Act of 1978 (see 42 U.S.C 5115a (f)). Pl acenent deci si ons
regardi ng Indian children nust continue to be nade in accordance
with the placenent preferences outlined in section 431.18 of
Depart nment regul ation.

Si bl i ngs: The standards set forth in section 431.10 of Departnent
regul ati ons regardi ng placenment of siblings together continue to

appl y. Such standards ensure that diligent efforts are nmde to
secure foster and adoptive parents willing and able to accept
such siblings placenents. Since such pl acenent deci si ons

i nvol ve bl ood rel ationshi hps, they are not superseded by MEPA.

Foster Parents: A foster parent who has cared for a foster child
continuously for a period of 12 nonths or longer, has aright to
preference and first consideration to adopt the child when the
child becones freed for adoption. The foster parent nust indicate
inwiting his/her intent to adopt the child prior to the tine-
frane by which the child nust be photo-listed to avoid the need for
the referral of the child for photo-listing.

Surrenders: A birth parent who surrenders a child for adoption
nmay nanme the person or narried couple who they want to adopt his or
her child. The parent cannot stipulate that the child be placed in
a hone with parents of a particular race, ethnicity, or culture.

REQUI RED ACTI ON

Al social services districts and voluntary authorized agencies in
New York State that receive Federal financial assistance directly
or indirectly through the State Bl ock Grant program Title |V-E of
the Social Security Act, and discretionary grants nust conply with
the provisions of the MEPA.

I npermissible Policies and Practices: Social services districts
and other authorized agencies inpacted by MEPA nust review al
pertinent polici es, publications, and training or practice

gui delines that require the use of race/ethnicity as a basis for
nmaki ng a deci sion regarding the acceptance or rejection of a foster
or adoptive applicant, suitable foster and adoptive placenents or
term nation of parental rights, to ensure conpliance with the
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provi sions of MEPA In accordance with federal guidelines,

agenci es nust elininate any policies/standards that:

_ establish tine periods during which only a sane race/ethnicity
search will occur;

_ establish orders of placenent preferences based on race,
culture, or ethnicity;

require caseworkers to specially justify transracial placenents;

_otherwi se have the effect of delaying placenents, either before
or after term nation of parental rights, in order to find a famly
of a particular race, culture, or ethnicity.

Therefore, agencies that are authorized to place children in foster
and adoptive hones cannot have general policies precluding
pl acement of a child in an otherwi se suitable hone solely on the
basis of race, color or national origin, nor can an agency deny an
application to becone a foster parent or an adoptive parent because
of race, color or national origin.

Federal |aw provides for the person who is allegedly discrininated
against to bring action in federal court to enforce the provisions
of  MEPA. Non-conpliance wth the provisions of MEPA are in
violation of the Cvil R ghts Act of 1964.

Perm ssi ble Use of Race, Cul ture, or Ethnicity in Placenent
Deci si ons

Agencies mmy consider the use of race, «culture or ethnicity when
considering the foster or adoptive placenent of a child if
consideration of such factors is necessary to protect the best
interests of the child who is to be placed. Such consi derati ons
will be necessary if (as previously discussed) the child indicates
the desire to be placed in a hone of a particular race, culture or
ethnicity, or if a prospective parent indicates a preference for a
child of a particular race or ethnicity. The federal guidelines
state that agencies are not prohibited from considering the
expressed preference of the prospective parents as one of severa
factors in naking placenment decisions. However, if race and
ethnicity is used, the focus nust be on the specific child' s needs
and the capacity of the prospective parent(s) to neet those needs.
Specific to this very narrow focus, the federal guidelines provide
that as part of the home study process and prepl acenent

di scussi ons, an agency nmay, anong other factors related to the
capacity to care for the child, discuss with the prospective
parents:

_ their feelings, capacities and preferences regarding caring for
a child of a particular race or ethnicity;

_ their ability to neet the enotional and psychol ogical needs of
the child;
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_ their ability to nurture, support, and reinforce the racial,
ethnic, or cultural identity of the child and help the child cope
with any forns of discrimnation.

Addi tionally, considerations of race and ethnicity nmust be based on
an individualized determi nati on by the agency/worker that the facts
and circunstances of the specific case require such consideration.
The guidelines further state that any placenent policy that takes
race or ethnicity into account nay be subject to strict scrutiny to
determine whether it satisfies MEPA' s requirenents. Not e: In
order to support and defend placenment decisions, it is vital for
caseworkers to adequately docunent the actions taken and deci si ons
nmade to support a placenent decision pursuant to MEPA and
correspondi ng Departnent standards.

El i m nati on of Docunentation: Uni form Case Record (UCR) - As a
result of the anendnent to Departnent regulation 18NYCRR 430.11
the follow ng docunentation for continuity of racial or ethnic
background in foster homes or agency operated boardi ng honmes is no
| onger required in the UCR

Not e: The Departnment will not be revising the forns at this tine.
The new "Connections" system wll not contain race and ethnic
background as a "continuity of environnent" factor.

UCR Initial Ri sk Assessnent and Service Plan DSS 4340(1/92) -

Section 3 part C Continuity of Environnent: elimnate 3rd
col umm checkbox (or related explanation below grid for this
factor)

UCR I nitial Assessnent and Service Plan DSS 3625 (10/86)
Question 6¢c Continuity of Environnent: elimnate 3rd colum
checkbox (or rel ated explanation below grid for this factor)

UCR Pl an Anendnent - Rev. DSS 4343 (1/92)

Section 7 part ¢ Continuity of Environment: elimnate 3rd
columm checkbox (or related explanation below grid for this
factor)

UCR Pl an Anendnent - DSS 3628 (12/84)
Question 8c Continuity of Environnent: elimnate 3rd colum
checkbox (or rel ated explanation below grid for this factor)

Recrui t nent Requi renents: Agencies nmust review evaluate their
recruitnment processes to ensure that they utilize strategies that
generate a sufficient nunber of potential foster and adoptive
parents to achieve a tinely and appropriate placenent of al
wai ting children. The pool of parents nmust reflect the racial and
ethnic diversity of the «children waiting for placenents. Bot h
Depart nment regul ations and the MEPA guidelines require each agency
to have a conprehensive recruitnment plan that includes strategies
to acconplish the foll ow ng:
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dissemnation of information to the comunity at |arge and
targeted groups/comunities on the characteristics and needs
of waiting children; the foster care and adopti on process; and
supports available to foster and adoptive parents;

generation of a sufficient nunber of potential parents that
resenble the racial and ethnic diversity of the children in
need of placenent;

provision of cultural sensitivity training to pertinent staff
to enable them to work effectively with diverse cultural
raci al and econom c comunities and | anguage barriers;

assurance that the honme study/approval process
and available during hours convenient to a
parents;

s accessible
| interested

i nvol venent of comunities/groups not represented or under
represented in the pool of available or approved foster and
adoptive parents; and

col | aborati on/ partnership with conmunity agenci es and
organi zations that can assist with recruitnent efforts.

Addi tionally, agencies cannot utilize other types of standards that
ot herwi se have the effect of excluding certain racial, cultural, or
et hni ¢ groups of prospective parents.

In the near future, the Departnent wll be reviewing the
recruitnment and placenent standards of authorized agencies for
conpliance with Departnent regul ations and MEPA s standards.

SYSTEMS | MPLI CATI ONS - NONE

EFFECTI VE DATE

This directive is effective January 19, 1996, retroactive to
Oct ober 18, 1995.

Rose M Pandozy

Deputy Conmi ssi oner

Di vi si on of Services and
Conmuni ty Devel opnent



